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§405.1008

issues of law and fact or delivery of
similar or related services.

[70 FR 11472, Mar. 8, 2005, as amended at 74
FR 65335, Dec. 9, 2009]

§405.1008 Parties to an ALJ hearing.

(a) Who may request a hearing. Any
party to the QIC’s reconsideration may
request a hearing before an ALJ. How-
ever, only the appellant (that is, the
party that filed and maintained the re-
quest for reconsideration by a QIC)
may request that the appeal be esca-
lated to the ALJ level if the QIC does
not complete its action within the time
frame described in §405.970.

(b) Who are parties to the ALJ hearing.
The party who filed the request for
hearing and all other parties to the re-
consideration are parties to the ALJ
hearing. In addition, a representative
of CMS or its contractor may be a
party under the circumstances de-
scribed in §405.1012.

§405.1010 When CMS or its contrac-
tors may participate in an ALJ
hearing.

(a) An ALJ may request, but may not
require, CMS and/or one or more of its
contractors to participate in any pro-
ceedings before the ALJ, including the
oral hearing, if any. CMS and/or one or
more of its contractors may also elect
to participate in the hearing process.

(b) If CMS or one or more of its con-
tractors elects to participate, it ad-
vises the ALJ, the appellant, and all
other parties identified in the notice of
hearing of its intent to participate no
later than 10 calendar days after re-
ceiving the notice of hearing.

(c) Participation may include filing
position papers or providing testimony
to clarify factual or policy issues in a
case, but it does not include calling
witnesses or cross-examining the wit-
nesses of a party to the hearing.

(d) When CMS or its contractor par-
ticipates in an ALJ hearing, the agen-
cy or its contractor may not be called
as a witness during the hearing.

(e) CMS or its contractor must sub-
mit any position papers within the
time frame designated by the ALJ.

(f) The ALJ cannot draw any adverse
inferences if CMS or a contractor de-
cides not to participate in any pro-
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ceedings before an ALJ, including the
hearing.

[70 FR 11472, Mar. 8, 2005, as amended at 74
FR 656335, Dec. 9, 2009]

§405.1012 When CMS or its contrac-
tors may be a party to a hearing.

(a) CMS and/or one or more of its
contractors may be a party to an ALJ
hearing unless the request for hearing
is filed by an unrepresented bene-
ficiary.

(b) CMS and/or the contractor(s) ad-
vises the ALJ, appellant, and all other
parties identified in the notice of hear-
ing that it intends to participate as a
party no later than 10 calendar days
after receiving the notice of hearing.

(c) When CMS or one or more of its
contractors participate in a hearing as
a party, it may file position papers,
provide testimony to clarify factual or
policy issues, call witnesses or cross-
examine the witnesses of other parties.
CMS or its contractor(s) will submit
any position papers within the time
frame specified by the ALJ. CMS or its
contractor(s), when acting as parties,
may also submit additional evidence to
the ALJ within the time frame des-
ignated by the ALJ.

(d) The ALJ may not require CMS or
a contractor to enter a case as a party
or draw any adverse inferences if CMS
or a contractor decides not to enter as
a party.

[70 FR 11472, Mar. 8, 2005, as amended at 74
FR 65335, Dec. 9, 2009]

§405.1014 Request for an ALJ hearing.

(a) Content of the request. The request
for an ALJ hearing must be made in
writing. The request must include all
of the following—

(1) The name, address, and Medicare
health insurance claim number of the
beneficiary whose claim is being ap-
pealed.

(2) The name and address of the ap-
pellant, when the appellant is not the
beneficiary.

(3) The name and address of the des-
ignated representatives if any.

(4) The document control number as-
signed to the appeal by the QIC, if any.

(5) The dates of service.

(6) The reasons the appellant dis-
agrees with the QIC’s reconsideration
or other determination being appealed.
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